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APPELIANT'S REPLY ERIE? 


DISCIAIMING, DENYING AND OPPOSIHG 


I. | 
Contentions of Appellees represented by Roger M- Wnelan,| Esq.: 

1. That the District Court's dismissal of C. A- No. 2313-64 
pursuant to Local Rule 13 constituted reversible error. 
2. Tat Plaintity failed to set lort. an equitable vasiis for 


Injunctive Relief in C. A. No. 1722-56 constituted error. 


cay | 


Contentions of Appellees represented by Mrs. Margaret A. Haywood, 
Attorney: | 
1. Tuat the dismissal of C. A. No. 2313-6% was due to her own 
making. | 
2, That tne District Court committed reversible error in refusing 
to yrant Injunctive Relief fron Foreclosure Sale of plaintiff's home in 
C. A. No. 1722-06. 


3. That Plaintiff exnibited prolonged and flagrant dilatoriness 


in the prosecution of her clains, constituted reversible error. 
| 


An examination o: t.e Sactual situation of we parties litizant 
is necessary to determine te mcrits o> Apprelices' respective contentions. 

FIRST: Toe Oojectives o: t::e Parties. 

Appellant's objective was the conversion of her home into three 
apartments and to lengtnen her two garages, as ex.ibited by her contract 
of April 23, 1904. Cohen, regardless oF how he is designated, undertook 
to divert this contract into the sale of the American Towne House Front 
ty lalsely representing its installation was necessary to obtain te 
FHA Insured loar to pay 2or the conversion into apartments. 

SECOND: Earl M. Iapin became a Trustee on the Deed of Trust securing 
the payment of two Trust hotes in tae amount of $6,362.46 for the nt 
for the installation of the American Towne House Front on Plaintiff's home. 
Its cost was unreasonaole and the installation was never completed; the 
workmanship was poor and negligent in performance. Plaintiff signed tae 
Completion Certificate upon the personal assurance of Colien that the work 
would be completed to ner satisfaction. This never occirred. 

TORD: Trustee lapir procured a loan Zor tre Installation of anotner 
American Towne House Front on Plaintiff's property at :surious interest 


rates. 


On July 10, 1964, Trustee Lapin procured a loan for Plaintifr in the 


amount of $9,500.0C for the installation of the American Towne House Front 
on 2er two alle: .arages at usurious interest rates. It was tris trans- 
action waich opened Plaintic?'s cyes to tie fact se was veing victimized 
by Cozen and Lapin. Sne thereupon repudiated all transactions and contracts 


with Coren and Lapin. 


FOURS: Lapin anc Coen threaten and|latinidate Plaiat 

Arter Plaintity ad Jiled C. A. No. 2R13-3h, DeZendants| Co..en, Iapin 
and (iferv:n Clarke), wit iout Novice in thefnicgattine of tae latter part oF 
September 1064, invaded Plaintizi's nome, fhen and there to intimidate 
and tireaten ner, as saown in tne record by tne pleadings. Lt is note- 
vorthy that Cohen at the time threatened to take Plaintiff's deposition. 

| 
FIFTH: Plaintiff's and her attorney's itions were taken. 
It resiltea in tue criminal charge against Conen taat ne (Cohen) had 


asported from Plaintiff's desk tne alleged contract for tre |installation 


of the American Towne House Front and had forged said instrument vy inking 


out material parts of the contract. In its original form the instrument 
| 


was not a valid contract. 
| 


SIXTH: Cohen perpetrated a perfidious double cross upon Plaintiff 
| 


by deliberately failing to answer Plaintiff's Interrogatories. 
| 
Plaintiff and ner attorney had their depositions taken! upon Cohen's 


demand. Plaintiff's attorney was even penalized for failure to appear 
altnougi: ne had received no knowledge or notice of the taking of the 
depositions, being aosent and out of town. Yet, Monarch through Cohen 
failed, refused and neglected to ansver the Interrogataries! on the flimsy 
ground tuat he nad lost them. The FRCP did not work both ways. 

SEVENTH: ‘Tae Record snows that Cohen and Monarch vere dilatory, 
reckless and negligent in tae matter pertaining to Plaintiif's Interroga- 


tories, as rollows: 


(a) Monarchn’s attorney purported to answer the Interrojatories 
cy stating sse nad no kmowledge of the answers. 


(>) By appearance berore the Pretrial Examiner to require 
ansvers. 


{c) By Cohen's allecing ne nad lost the Interrogatories. 


(a) By failing and refusing to ansver the Interrogatories 
in violation of Rule 37, FRCP. 


EIGHTH: Plaintiff took immediate action after being warned of 
Local Rule 13, vy 

(a) Motion to Require Monarch to Answer Interrogatories. 

(2) Motion to Remove Trustees. 

Bota of said motions vere returned to cer. 

MENTE: Local Rule 13 as applied here is wduly harsa, oppressive, 
in violation of the FRCP, Due Process of Law and Plaintiff's constitu- 
tional rights as bas been previously pointed out. 

TESTE: Plainti?? nas deen unjustly discriminated t in not 
receiving the equal protection of tae law by veing penalized by tie 
Court in the matter of Cozen’s depositions waile Cohen soes Scott free 
in deliberately failing to answer tne Interrogatories directed to xin 
in disregard of Rule 37, FRCP. 

ELEVENTH: ‘The record clearly soows that lapin is unquestionably 
interested in tue propagation of the American Towne douse Front and in 
promoting cota PHA Insured and otser loans for that purpose, and that 
ne is also a Trustee Ex Maleficio herein, and taat txe record scows no 


Genial o> tnese Zacts. 


TWELFTH: Tne record Curtner snows that Conen and lepin are closely 
associated togetner financiall; and otherwise in tne propagation or tae 
American Towne House “ront and also in ovtaining FHA Insured and other 
loans in te promotion tuereo? and that there is no denial of these facts. 

THIRTEENTH: Plaintiff's averments as to tae facts nortan stated 
concerning the operations of Lapin and Cohen are made een cath which, if 
untrue and false, could subject her and her attorney to the penalties of 
perjury, false swearing and subornation of perjury in violation of tae 
District of Columbie and United States Code. | 

FOURTEENTH: Appellees have made no showing denying that any 
ailatoriness on the part of Plaintiff herein was due, in fact, to the 


conduct of Monarch and Cohen in failing to ansver Interrogatories to 


which Plaintiff was entitled under Rule 37, FRCP. 


| 
FIFTEENTH: Upon adequate showing the Court's discretion ordinarily 
| 
inclines towards granting rather than denying relief, especially if no 
intervening rishts have attached or no actual injustice will ensue, 


2 FRD 530 cited by Appellees. | 


Certainly no injustice will accrue to' any of the Appellees herein 


if this cause is heard upon the merits. 
SIXTEENTH: Neither Monarch nor Cohen have shown any equitable 
principles which would deny Plaintiff a hearing upon the merits. 
Monarch's acts are those of Cohen, which are ultra vires, in violation 
of the Constitution and laws or the United States and tice District of 


Columbia. 


Monares: nas been served wit.. process out Coen has not. A special 
process server sas deen appointed by te Court +o Het Srocess or service 
upon hin. 

Neitzer Monare: nor Coner should escape the consequences o- their 
unlawful and fraudulent acts oy a dismissal under Local Rule 13, especially 
when it is show that they have deliberately contributed to and caused tne 
delay in the prosecution of Plaintiit's claims. 

SEVENTERNTH: De“endant Lapin as a Trustee Ex Malericio in directing 
the Foreclosure Sale of Plaintirl's sone, nas definitely invoked no 
equities nor is he entitled to any. 

RIGHTEENTH: | Tae Trustees Ex Maleficio nave <0 riciit or power in law 
or eauity to order or cause the Foreclosure Sale herein. 

NIRETEENTH: ‘This Court nas pointed out in 19612 in Yvonne C. Edwards 
teat a eftizen bas the right, if not tne axty, to inform iis Government of 
@ violation of law and <sat a Court of Equity will en‘oin any interference 
with that rigat,' that a conspiracy to injure, oppress or tareaten one 
pecause of his ~aving exercised t2is rignt, is punishacle under section 
5506 of tae Revised Statutes. 


Plaintiff’ nas pointed out this violation of law in the use of FHA 


Insured loans in! violation of Title 12 of the National Housing Act and 


tne conspiracy to injure and t-reaten Plaintiff’ because of ner having 


exercised taat right. 


CONCLUSION 
In conclusion Plaintifr respectfall; shows to this Honoraole Court 
suat the Trustees save no autcority or power in law or equity to order 
a Foreclosure Sale of Plaintic's nome; thay tiis matter is Lis Pendens; 
toat tne nonresident Trustees for good cause snown snould de! summarily 
removed; tsat Plaintiff should be permitted to serve ocnee of service 
upon the Defendant Cohen; and that this cause should be heard upon the 


merits upon the pleadings in C. A. No. 2313-~i and C. A. No. 1722-66. 


ay tfully sypomit ves 
( 


L. J. Herwig 
13 - 7ta Street, N. E.| 
Washinston, D. C. 20002 
Poone: 543-5922 
Attorney for Appellant. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellees, the questions presented 
are: 


1 Was the District Court correct in denying appellant’s 
Motion to Reinstate her cause, (C.A. 2313-64) which was 
dismissed pursuant to Local Rule 13 of the United States 
District Court for appellant’s failure to prosecute? 


2. Was the District Court correct in denying the appel- 


lant’s Motion for Preliminary Injunction filed in a new 
and subsequent civil action (C.A. 1722-66)? 
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No. 20,359 
Bessie D. Newserry, Petitioner, 


v. 


Nargan H. Cowen, ET aL, Respondents 


No. 20,412 
Bessre D. Newserry, Appellant, 
ve 


Naruan H. Cowes, et aL., Appellees. 


Appeals from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


—— 


COUNTERSTATEMENT OF THE CASE 


On September 19, 1964, the appellant, Bess D. New- 
perry, through her counsel of record, L. J. H. Herwig, Esq., 
filed a civil action in the United States District Court for 
the District of Columbia (C.A. 2313-64), alleging, in sub- 
stance, fraud and misrepresentation in the pressuring of 
the appellant ‘‘into consenting to the installation of the 
American Towne House Rocket on her property.’’ (See 
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page three of original complaint filed on September 19, 
1964). In connection with the contract for certain enumer- 
ated home repairs and improvements, a promissory note 
and a deed of trust dated May 22, 1964, were executed by 
the appellant securing the latter’s premises located at 13 
7th Street, N.E., in the District of Columbia. A second 
contract for the conversion of appellants premises was also 
signed by the appellant, on the day succeeding the signing 
of the first contract, but appellant failed and refused to 
go through with a scheduled settlement, charging fraud 
and deceit in the procuring of these contracts. Appellant 
named as defendants in this civil action the six (6) indi- 
viduals and corporations set forth in her complaint; in- 
cluding the appellees, Earl M. Lapin and Empire Realty 
Service, Inc. and sought to recover punitive and com- 
pensatory damages for the alleged fraud and misrepresen- 
tations. Not until five (5) months later, when the Pre- 
trial Examiner granted appellant leave to file an amended 
complaint on February 22,-1965, did appellant seek to 


rescind and set aside the outstanding notes and deed of 
trust executed in favor of the appellee, Monarch Construc- 
tion Corporation. Prior to this filing of the amended 
Complaint, a Motion to Rescind and Cancel the Notes and 
deed of trust was denied by the District Court on 
November 18, 1964. 


In addition to numerous other pleadings and motions, as 
set out in the record and files of the District Court, a Mo- 
tion to Defer the taking of appellant’s deposition was filed 
on February 2, 1965, and denied on February 10, 1965. 
When the appellant’s deposition was finally scheduled and 
taken, appellant refused to sign same, charging that the 
deposition was inaccurate and misleading. On July 16, 
1964, a Motion to Dismiss for failure to prosecute was filed 
by the appellee, Monarch Construction Corporation, but 
was denied in October, 1965. 

On April 28, 1966, after a warning to the appellant, a 
dismissal of appellants case was duly noted in accordance 
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with the requirements of Local Rule 13. A Motion to Re- 
instate was filed by appellant on May 6, 1966, and the same 
was denied on June 8, 1966. A Motion to Reconsider was 
then filed by appellant on June 10, 1966, and this Motion 
was denied on June 22, 1966. 


On June 30, 1966, the appellant proceeded to file a new 
civil action (C.A. 1722-66), which civil action expressly in- 
corporated the allegations, etc., of the original civil action 
in C.A. 2313-64. On July 8, 1966, the District Court granted 
a temporary restraining order barring the foreclosure of 
appellant’s real estate by the note holder, Monarch Con- 
struction Corporation. At a hearing for a Preliminary 
injunction (designated by the appellant as a Permanent 
Injunction) on July 18, 1966, the District Court denied the 
Motion, holding, among other reasons, that the appellant 
had failed to sustain her burden of proof. 


On July 20, 1966, a Notice of Appeal was noted in the 
original civil action (C.A. 2313-64) and an appeal was also 


noted by appellant from the denial of her Motion for a 
Preliminary Injunction in C.A. 1722-66. An Order of this 
Court, dated September 22, 1966, effected the consolida- 
tion of these separate, but related, appeals. 


SUMMARY OF ARGUMENT 


The action of the District Court in denying appellant’s 
Motion to Reinstate her cause of action in C.A. 2313-64, and 
continuing the dismissal pursuant to Local Rule 13 of the 
United States District Court for the District of Columbia, 
was proper because of the fact that appellant had failed 
to exercise due diligence in prosecuting her claim. Such a 
failure on appellant’s part was clearly evidenced by the 
record and files of the District Court which reflected that 
almost two (2) years had elapsed between the filing of 
the action and its eventual dismissal under Local Rule 13; 
that during this period of time the case had never been 
calendared because two of the named defendants had not 
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been served with process and the case was, therefore, not 
at issue; that numerous and redundant pleadings had been 
filed by appellant causing additional delay; and that no 
efforts had been made to serve the remaining parties to 
this action. 

The denial of the appellant’s motion for a Preliminary 
Injunction was an exercise of the District Court’s sound 
Judicial discretion and should not be disturbed. The appel- 
lant had failed to sustain her burden of proof; had failed 
to demonstrate any equitable basis for the granting of such 
extraordinary relief, there being a delay of almost two 
years between the filing of the original civil action and the 
motion; and because in the new civil action (C.A. 1722-66) 
there had been no service of process on all of the named 
defendants. 


ARGUMENT 
The District Court Properly Denied the Appellant's Motion to 


Reinstate Her Cause of Action. Which Was Dismissed Pur- 
suant to the United States District Court’s Local Rule 13 
Because Appellant had Failed to Prosecute Her Claim 
With Reasonable Diligence 


The cause of action originally filed by the appellant, 
Bessrz D. Newseney, in Civil Action 2313-64 was properly 
dismissed pursuant to the provisions of Rule 13 of the 
United States District Court’s Rules of the District of 
Columbia, because the court record and files reflected no 
activity on appellant’s part to either prosecute her claim 
with due diligence, or to place the case in issue in order 
that it might be properly calendared for trial. It was not 
disputed that a warning notice was transmitted to appel- 
lant’s counsel of record, and that, accordingly, on April 
28, 1966, the case stood dismissed, without prejudice. In 
denying appellant’s motion to have the case reinstated, the 
District Court acted properly in the light of the record 
before it. 
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It is well settled law that the Court has the inherent 
power and right to dismiss a pending cause of' action for 
failure to prosecute with due diligence, and such a dis- 
missal can be effected within the Court’s sound discretion, 
without reference to any rule or statute. In Slavitt v. 
Meader, 107 U.S. App. D.C. 396, 278 F2 276 (1960), this 
Court stated: 


‘“We construe the appealed action of the Court as 
involving a decision made in the exercise of the Court’s 
inherent power to dismiss the action for lack of prose- 
cution. That the Court has this inherent power, within 
the bounds of a sound discretion, aside from the au- 
thority to dismiss granted by Rule 41, Federal rules 
of Civil Procedure, 28 U.S.C.A., or by anv local rule 
or practice, is clear’’. 


It is quite clear that where the facts indicate that the 
appellant has failed to employ reasonable diligence in pros- 
ecuting her case, that the court is fully warranted in dis- 
missing the action, either with or without prejudice. Barger 
v. Baltimore & O.R. Co., 75 App. D.C. 367, 130 F2 401 
(1942); Waterman v. Nelson (U.S.C.A. 2nd Cire, 1952) 
195 F2 523; Salmon, et al. v. City of Stuart, Fla., et al. 
(U.S.C.A. 5th Cire, 1952), 194 F2 1004; Shotkin v. West- 
inghouse Electric € Mfg. Co. (C.C.A. 10th Cire. 1948), 169 
F2 825. In the Shotkin case, the plaintiff ‘‘filed numerous 
groundless motions and engaged in tactics indicating a 
studied purpose to drag the case along without trial.’’ 
That Court was held to be justified in ordering a dismissal 
after three (3) years of inaction. 


In the case before this Court, the record and files of the 
District Court (C.A. 2313-64) reflect the following facts, 
clearly indicative of appellant’s failure to employ due 
diligence, namely: 


a) Failure to serve with legal process all the named 
defendants in this civil action, and a further failure take 
any supplemental measurs to see that service of process 
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was duly effected; b) groundless and delaying tactics which 
failed to advance appellant’s cause of action (i.e. Motion 
to File Amended Complaint, to Defer Taking of Appellant’s 
Deposition, etc.) ; ¢) Failure to comply with the Rules of 
Court in having the case calendared. 


Appellant’s obligation is to use all reasonable effort to 
see that this action is properly prosecuted, and her failure 
to do so, as reflected by the Court’s record, invites the 
dismissal which was effected on April 28, 1966. 


In the case of Messinger v. U. S. (U.S.C_A.—2nd Cire. 
1956), 231 F2 328, where there was a four (4) year delay, 
with no effective service on the defendants, the Court held: 


““The operative condition of the Rule is lack of due 
diligence on the part of the plaintiff, not a showing by 
the defendant that it will be prejudiced by denial of 
its Motion”’. 


The District Court then properly denied the Motion to 


Reinstate and such a decision was grounded on its own 
sound judicial discretion; and based on the record and 
files of the District Court, and in accord with the provisions 
of Local Rule 13. 


The District Court Properly Denied the Appellant's Motion 
for a Preliminary Injunction in Civil Action 1722-66 Be- 
cause the Appellant had Failed to Sustain Her Burden of 
Proof and to Set Forth an Equitable Basis for an Injunction 


Appellant’s Motion for a Preliminary Injunction (desig- 
nated in the District Court as a Permanent Injunction) 
was properly denied by the District Court in accord and 
with the requirements of Rule 65 (a) of the Federal Rules 
of Civil Procedure, 28 U.S.C.A. In presenting such a 
Motion, calling for such an extraordinary remedy, the ap- 
pellant carries the burden of proof, and, accordingly, must 
make an adequate presentation of facts. Where the salient 
facts are presented only in the form of an Affidavit the 
Court should properly be reluctant to grant such an in- 
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junction; See: Moore’s Federal Practice, Vol. 7, Page 
1639, § 6504 [3]. In the instant case, the appellant chose 
not to present any oral or documentary proof to sustain 
her numerous and far reaching allegations of fraud and 
wrongdoing; and the record and files of the District Court, 
examined in their entirety, reflect not only denials by the 
appellees, See: (Answer & Counterclaim of Appellees, 
Lapin & Empire Realty Service, Inc, and Answers to 
Interrogatories) but incongrous and conflicting allegations 
by the appellant (See: original complaint, amended com- 
plaint and Answers to Interrogatories, Nos. 20 and 21). 


Because ‘‘... an injunction (pendente lite) should not 
be granted except upon the clearest showing, so as to 
enable the court to make appropriate findings ...”? Rank 
v. Krug (S.D. Cal. 1950), 90 F. Supp. 773, the District 
Court properly found that the appellant had failed to sus- 
tain her burden of proof, and because such a motion is 
addressed to the judicial discretion of the District Court, 
the lower court properly denied appellant’s motion. 


In the denial of the appellant’s motion for a Preliminary 
Injunction, the District Court held that the appellant had 
failed to make any showing of an equitable basis for such 
relief. Civil Action 1722-66 expressly incorporated the 
prior action (C.A. 2313-64) which was filed almost two 
(2) years before by the appellant and which sought the 
same identical relief and set forth the same allegations 
(noting that in the original action there was never any 
such motion for a Preliminary Injunction). As set forth 
in the appellee’s counterstatement of the case, the original 
action was pending for almost two (2) years and was 
finally dismissed on April 28, 1966, pursuant to Loca] Rule 
13; said action never being calendared during this period 
of time. In the newly filed civil action (the prior disraissal 
of C.A. 2313-64 being without prejudice), on the other hand, 
there has been no service of process on any of the named 
defendants. 
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There are no set or established criteria for granting or 
denying an injunction and many factors must be considered 
(See: Perry v. Perry, 190 F2 601 (1951)). Some of the 
most common and pertinent factors to be considered are: 
Hardship to the parties ; good faith of the parties ; adequacy 
of another remedy; and matters of a related character. 
See: Moore’s Federal Practice, Vol. 7 Page 1630, § 6504[2]. 
In the instant case the record and files reflect an undue and 
unconscionable delay between the alleged wrong (April 23, 
1964) and the Motion for the Preliminary Injunction (a 
period in excess of two (2) years) ; a lack of diligence on 
the appellant’s part in pursuing her remedies in the orig- 
inal civil action (C.A. 2313-64), as evidenced by the dis- 
missal under local Rule 13 on April 28, 1966; a specific 
failure to adduce sufficient proof to sustain her burden of 
proof; a failure to serve with process the named defend- 
ants in the pending civil action (C.A. 1722-66), thereby 
affording the District Court with no in personam jurisdic- 
tion, as required in cases involving a preliminary injunc- 
tion. See: Hitchman Coal & Coke Co. v. Mitchell, 235 U.S. 
229 (1917). 


In “balancing the equities’’ it must also be taken into 
consideration that the appellant has occupied and resided 
on the real estate which is the subject of this dispute, hav- 
ing made no payments on the outstanding deed of trust 
which she seeks to avoid. Such a delay, caused solely 
by the appellant’s own inactivity, constitutes a serious and 
continuing prejudice to the appellee, note holder (Monarch 
Construction Corporation), and prevents the trustee from 
exercising his rights under the deed of trust. In Moore’s 
Federal Practice, Vol. 7, page 1628, § 6504 [1] it is stated: 


“But the trial court should exercise its discretion 
in such manner as to safeguard the interests of both 
parties and it may be improvident for it to grant a 
preliminary injunction which permits the plaintiff to 
obtain an undue advantage by acting while the hands 
of the adversary are tied by the suit, or where the 
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preliminary injunction gives the plaintiff essentially 
all the actual advantage which could be obtained from 
a final adjudication’’. 

CONCLUSION 


The appellees respectfully submit, therefore, that the 
action of the District Court in denying appellant’s Motions, 
as set forth above, was based on sound judicial discretion, 
and should not be disturbed. 


Respectfully submitted, 
/s/ 


Rocer M. WHeELax 
Aurrep S. Frrep 
Attorneys for Earl M. Lapin and 
Empire Realty Service, Inc. 
2900 Newton Street, N.E. 
Washington, D. C. 20018 
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QUESTIONS PRESENTED 


In the opinion of appellee Monarch Construction Corporation, 


| 
there are only two questions presented on this appeal, they being 
| 


those partially stated by appellant and designated as numbers 2 


and 3. Appellee states them as follows: 


L Whether there was error on the part of the 
Court, in Civil Action No. 2313-64, in deny 
ing appellant's motion to vacate dismissal | 
under local civil rule 13; and in refusing to 


grant relief from the effect of the dismissal, 


where appellant was extraordinarily dilatory 


in prosecuting her cause. | 


Whether there was error on the part of the, 


Court, in Civil Action No. 1722-66, in refusing 
| 
to extend the time of a temporary restraining 


order against foreclosure, and in denying a 


| 
preliminary injunction, where service of 


| 
process was lacking as to all appellees, except 
for foreign service on one, a non-resident, and 


no evidence was offered to support claims in 


appellant's moving papers. 
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COUNTERSTATEMENT OF THE CASE 


Appellant filed Civil Action No. 2313-64 on ptember 19, 1964._ a 

ames | 

She issued process and obtained service on all appellees except two: 
American Towne House, Inc., and Nathan H. Cohen, sued individually 


and apart from Monarch Construction Corporation, a corporation, 


of which Cohen then was president. 


Those appellees who were served promptly filed timely answers 
to the complaint and to an amended and supplemental complaint, filed 
shortly after the original. Over a period of months, as time went on 
there were numerous motions filed by appellant, including a motion 
to again amend her complaint. Ultimately this was granted. The 
parties within the court's jurisdiction by virtue of service of process 
answered the amended complaint, and the answers to complaint, 
amended and supplemental complaint, and amended complaint, spe- 
cifically denied all claims. Thereafter, the action began to lag. 

In July, 1965, Monarch Construction Corporation ifilea a motion 
seeking dismissal as to parties not served, or dismissal of the action 
for failure to prosecute diligently. This was heard on October 13, 
1965, and denied, upon the verbal representations of appellant's coun- 


sel that diligent efforts were being made to locate the non-resident 


Nathan H. Cohen and to obtain service upon him and American Towne 
House, Inc. However, no new or alias summonses issued for several 
more months. Finally, American Towne House, Inc., was brought 
within the jurisdiction of the court by service upon the ‘Superintendent 
of Corporations, D.C. No appearance and no answer appear of record 


| 
for this defendant. 


2 


From July, 1965, until March, 1966, no significant action was 
taken by appellant, and specifically within the next preceding six 
months prior to April 28, 1966, no action was taken. The Clerk's 
30 day notice of impending dismissal under Rule 13, Local Civil 
Rules, was issued in March, 1966, and when, by April 28, 1966, 
there still had been no further action, the complaint was dismissed. 

On May 6, 1966, appellant moved to vacate the dismissal and 
then moved to reinstate, both motions being predicated upon Rule 60b, 
Federal Rules of Civil Procedure. A certificate of disability also 
was offered as an excuse for dilatoriness, but this merely stated in 
a very general way that as of April 6, 1966, appellant's attorney 
was and "now is an ‘outward! patient, . - - receiving treatment and 
medication in the clinics of Walter Reed General Hospital... >" 
and further that the condition was diagnosed as a disability causing 
pain and suffering. 

The posture of the case at that time was there was a great 
volume of pleadings: complaint; amended and supplemental com- 


piaint, and still another amended complaint, as well as motions by 


appellant, oppositions thereto by the various appellees; motions by 


appellant to strike oppositions to her motions, but after nearly two 
years, no prospect of trial in the forseeable future. On June 10, 
1966, the Court denied the motion to vacate and on June 22, 1966, 
denied the motion to reinstate. 

On July 20, 1966, appellant noted her appeal to the judgment 
in Civil Action No. 2313, having previously, on July 5, 1966, filed 


a new action, Civil Action No. 1722-66, asserting the same claims. 


and against the same defendants. In this latter action she has never 


attempted service of process upon any defendant therein except one, 


Ear] Lapin, non-resident, served in a foreign jurisdiction. Appellant 
| 


also filed, in Civil Action No. 1722-66, a motion for temporary 
restraining order, which was granted, quite properly, without notice, 
| 


with a date being set for hearing as to issuance of preliminary injunc- 


tion, Neither of these has ever been served upon the remaining 
| 


defendants-appellees according to the xules. 
On the occasion of the hearing for preliminary injunction, the 
Court observed from the file, that there was no service of process 
upon any defendant therein except Earl Lapin, who was derved outside 
the jurisdiction. In addition, although the appellant was the moving 
party, she was not personally present, nor were any witnesses, and 
she offered no evidence, relying merely upon her sworn complaint 
and the argument of her counsel, When the Court stated that there 
was nothing before the Court upon which there existed a basis to grant 
a preliminary injunction, appellant's counsel then verbally requested 
that the temporary restraining order be continued in effect. The Court 
denied both forms of relief. | 
Appellant then filed her emergency petition in this court, and 


following the disposition proceeded with this appeal. 
| 


RULES, FEDERAL RULES OF CIVIL PROCEDURE 
Relevant Parts 


RULE 60b.1: 


Relief from judgment may be granted for: 


“mistakes, inadvertence, excusable neglect..." 


RULE 65a: 
“No preliminary injunction shall be issued 


without notice to the adverse party." 


RULE 65b: 

"In'case a temporary restraining order is 
granted without notice, the motion for pre- 
liminary injunction shall be set down for 
hearing at the earliest possible time. . .- 
and when the motion comes on for hearing 
the party who obtained the temporary 
restraining order shall proceed with the 
application, and, if he does not do so, the 
court shall dissolve the temporary restrain- 


ing order..." 


LOCAL CIVIL RULES 
Relevant Parts 


RULE 13 (a) 

"If a party seeking affirmative relief fails for 
six months from the time action may be taken 
to comply with any law, .. . requisite to the 
prosecution of his claim, or to avail of a right 
arising through the default or failure of an 
adverse party, . . . the complaint, .. - shall 


stand dismissed without prejudice, .. ." 


SUMMARY OF THE ARGUMENT 


I 


THERE WAS NO ERROR IN DENYING, IN CIVIL 
ACTION 2313-64, THE APPELLANT'SMOTIONS 
TO VACATE DISMISSAL UNDER RULE 13, AND 

TO REINSTATE AFTER SUCH DISMISSAL 


It is left to the discretion of the trial court to dataxevine 
whether to vacate a dismissal without prejudice, and whathar to 
grant relief from the judgment of dismissal. There is;no abuse 
of that discretion where dilatoriness is prolonged and buaggerated 
and flagrant. If there is no abuse of discretion, courts of appeal 
have not disturbed the judgment of the trial court. 


poe 


THERE WAS NO ERROR, IN CIVIL ACTION 1722-66, 
IN REFUSING TO GRANT A PRELIMINARY INJUNC- 
TION AGAINST FORECLOSURE, NOR IN REFUSING 
AN ORAL REQUEST TOEXTEND THE TIME OF THE 

TEMPORARY RESTRAINING ORDER | 


It is proper for the trial court to decline to issue a prelim- 
inary injunction when there are no evidentiary disclosures, and 
when the parties involved have no notice, effected by service of 
process, and when the applicant for this relief has not jshown even 


ordinary diligence in applying for it. 


ARGUMENT 
I 

THERE WAS NO ERROR IN DENYING, IN CIVIL 

ACTION 2313-64, THE APPELLANT 'S MOTIONS 

TO VACATE DISMISSAL UNDER RULE 13, AND 

TO REINSTATE AFTER SUCH DISMISSAL 
1. Refusal to Vacate a Dismissal for Want of Prosecution, and/or 

To Reinstate a Case So Dismissed, is Discretionary, and the 
Exercise of that Discretion Should Not be Disturbed Unless 
There is a Clear Showing of Abuse. 

The docket and file in Civil Action No. 2313-64 clearly and 
amply demonstrate that appellant began and successively compli- 
cated an action which did nothing but burden the facilities and 
personnel of the court, over and over again. Then, having success~ 
fully engaged the parties in litigation, she held them at bay, enjoy- 
ing the improvements to her home without paying anything whatso- 
ever for them. In this vein, she ceased to take the necessary steps 
to bring the cause to trial, whereby the issues ultimately might be 
resolved and the rights of the parties finally determined. Observing 
the posture of' the case as it had existed for so long; and observing 
the redundant, confused and confusing, unnecessarily voluminous 
pleadings and motions; and at the same time observing that appellant 
had neither served a defendant nor otherwise disposed of him, nor 


otherwise caused her case to progress, the court was most judicious 


in allowing the dismissal to stand. 


Appellant proceeded under Rule 60, F.R.C.P., and has invoked 


subsections b. 1, 3, 4, 5, and 6, in support of her position. Only 


60 b.1 has any applicability to this situation. Her motions did not 


touch on any semblance of basis for relief under any other sub- 
sections. As to subsection b.1, she made no assertions that 
mistakes or inadvertence affected her failure to prowectte her 
cause. She chose, apparently, to rest on excusable neglect. This 
lay in the assertion that her attorney was disabled. The extent is 
questionable, as he was an out-patient, and therefore not/ totally 
disabled. The period during which his disability seutieniba was not 
mentioned, In Frank v. New Amsterdam Casualty Co., 4/F.R. Serv. 
2d, 60 b.24, Case 2; 27 F.R.D. 258, it was pointed out that a claim 
of excusable neglect must do more than state generally ‘illness or 
inadvertence," as was done in that case. Generalizations character- 
ize appellant's claim of the attorney's "disability." The| court went 
on to say, while quoting from Ledworth v. Storkan, D.C. |Neb. 1942, 
2 F.R.D. 539: "defendant has only offered a general conclusion; it 
has not offered any extenuating circumstances or reasons surround- 


ing counsel's failure to follow instructions." 


In Parker v. Broadcast Music, Inc., 4 F.R. Serv. 2d 60 b.33, 
Case 2; 289 F.2d 313 (CA 2d, 1961), wherein the plaintiff, seeking 
relief from a judgment of dismissal, claimed inadvertence and said 
she did not know of the dismissal of her case, it nevertheless ap- 


| 
peared to the court that she did know, as she had filed two new 


actions, asserting substantially the same claims against the same 


| 
defendants plus one other. The appellate court did not see fit to 


disturb the dismissal, and the plaintiff’ was left to pilates her rem- 


edies in the new cases. 
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In Darlin gton Ve Studebaker-Packard Corp., 1 F.R. Serv. 2d 
41 b.11 Case 1; 261 F.2a 903 (CA 7th, 1959), plaintiff, himself a 


lawyer, pleaded his heavy professional responsibilities, involving 


an extended trial in another jurisdiction, as the basis of excusable 
neglect. However, even after receipt of the Clerk's notice, he had 
taken no action to prevent dismissal. Here, again, the appellate 
court did not disturb the exercise of the trial court's discretion, 

And failure to grant relief from a judgment was upheld in 
Newton v. United States, 6 F.R. Serv. 2d 41 b.11, Case 35 308 F.2d 
668 (CA 2d, 1962), where the record showed the conduct of counsel 
replete with dilatoriness. 

It would seem, from the decisions, that appellant's attorney, 
in order to obtain-the relief she sought, would have had to justify 
the neglect or dilatory character of the delay for a period going 
back much farther than that within the 30-day notice period, This 
was not done, and appellant should not be heard to complain over 
the dismissal under local Civil Rule 13, nor over the refusal to 
reinstate since the rule in no way covers her claim and does, on 
the other hand clothe the trial court with discretion. The abuse was 


not the court's, but appellant's. 


I 


THERE WAS NO ERROR, IN CIVIL ACTION 1722-66, 
IN REFUSING TO GRANT A PRELIMINARY INJ SING 
IG 
TH 


TION AGAINST FORECLOSURE, NOR IN REFUS 
AN ORAL REQUEST OF COUNSE1 TO EXTEND 
TIME OF THE TEMPORARY RESTRAINING ORDER 


1. A Hearing on a Motion for Preliminary Injunction Requires 


Trial of an Issue of Fact and Thus ar Opportunity to Present 
Evidence, Cross-Examine Witnesses and Otherwise Establish 


The Legal Posture of the Parties and Their Rights. 

Rule 65b., F.R.C.P., provides that in case a temporary restrain- 
ing order is granted without notice, the motion for preliainary injunc- 
tion shall be set down for hearing at the earliest possible time... 
and when the motion comes on for hearing the party whol obtained 
the temporary restraining order shall proceed with the application 
for a preliminary injunction, and if he does not do so, the Court shall 
dissolve the temporary restraining order. . - 

Appellant had made numerous changes and dante in her moving 
papers, complaints, motions, but at the designated time for the hearing 
on her motion for preliminary injunction, she did not offer any proof 
. . . no witnesses, no documentary evidence... nothing but the as- 
sertions in the moving papers. There was, then, nothing before the 


Court upon which a factual finding warranting preliminary injunction 


could be premised, and the Court so stated. In a case where the 


| 
existence of a contract was in issue, Washington Prof. Basketball 


Corp., Inc, v. National Basketball Association, 21 F.R. Serv. 65 a.2, 
Case 1; 131 F.Supp 596 (D.C.E.D.N.Y.) (1955), the dispute over its 


existence was an issue for which a hearing was necessary. 
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2. A Hearing Requires Notice. The Rules Require Notice. 
Subsection (a) of Rule 65, F.R.C.P. states: "No preliminary 
injunction shall be issued without notice to the adverse party. 


Appellant not only aid not issue process in Civil Action No, 1722-66 


against other defendants than Earl Lapin, so that they might have 


notice, but she had failed, prior thereto, to serve a copy of the 


temporary restraining order, itself a form of notice. 


3. Notice Must be Effected by Service of Process. 

Rule 65b, F-R.C.P., U.S.C.A., provides that notice shall be 
given, and in Clement Martin, Inc. v. Dick Corp., D.C. Pa. 1951, 
97 F.Supp. 961, it was held most definitely that if injunction is 
sought, personal service is required. The same was held in Sims 
v. Green (1947) CCA 3rd, 161 F.2d 87. As the result of appellant's 
failure to serve process on the appellees, none of them were brought 
within the jurisdiction of the court. Service of process is effected 
in only one way, so far as concerns the local defendants: by United 
States Marshal, under Rule 4, F.R.C.P., U-S.C.A. (28), and failure 
of service of process is a defense to issuance of preliminary injunc- 
tod, Moore's Federal Practice, 2d Ed Vol.2, p.1115, sets out that 
failure of service of process is a defense under Rule 12 (b) (5), 


F.R.C.P. 28 U.S.C.A. 


4. A Plaintiff Seeking the Relief of Preliminary Injunction Must 
Exhibit a Standard of Diligence in Having Sought the Relief. 


During the entire pendency of Civil Action No, 2313-64, from 


September, 1964, to April, 1966, appellant paid no instalments on 
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her mortgage, proffered no security, offered no deposits into the 
registry of court, nor did she in any other way attempt to guard 
against the possible eventuality of foreclosure on a note she chose 
to ignore. At the same time, she sought no injunctive relief. 
Instead, she retreated intothe security of her belief that her case 


is so positive that she cannot lose, if and when it ever comes to 
| 


trial, While she persisted in dilatory tactics, the noteholder 
patiently waited, in deference to her prospective but distant day 

in court. Not until after the dismissal of Civil Action 2313-64 

was there ever an attempt to foreclose. To stand by for months 
and neither offer security nor the hope of speedy disposition of 

the case is to display a complete lack of diligence, the direct op- 
posite of the standard to which appellant should be held when apply- 
ing for a preliminary injunction. This is exactly the proposition in 


Cunningham v. English, App. D.C. 1957, 78 S.Ct, 3, 2 L.Ed. 2d 13. 


CONCLUSION 


Appellant's predicament is of her own making, and not the fault 


of the Courts. The rules anddecisions set forth herein would seem to 


indicate that she must be left to the consequences of her own failures, 


and the judgments appealed from should be affirmed. | 
| 
| 


Respectfully submitted, 
| 
MARGARET A. HAY WOOD 
| 


Attorney for | 
Monarch Construction Corporation 
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QUESTIONS PRESENTED 

1. Whether the action of the Clerk of the United States District 
Court below, Mr. Stearns, in dismissing the Complaint and calendaring 
the counterclaim under the authorization of Local Rule 13 was dis- 
criminatory, confiscatory and in violation of Plaintiff's legal, 
equitable and constitutional rights. | 

2. Whether tne action of the Court below, Judge McGarraghy, in 
denying Plaintiff's Motion to Vacate the Clerk's Dismissal and grantijo 
relief therefrom provided in FRCP 60(b)(1)(3) ana (6), governing 
relief from fraud and other causes, constituted vevexeinle error. 

3. Whether the District Court's refusal (Judge Curran) to 


extend the time of the Temporary Restraining Order against Foreclosure 


Sale pursuant to FRCP 65(b) constituted Reversible Error|in that it 


created a further complicated Lis Pendens. 


4. Whether the Findings of Fact and the Conclusions of law in 


Judge Curran's above Order that the Monarch Construction Corporation 
| 
and the Empire Realty Service, Inc. were separate and distinct entities 


were false and erroneous without semblance of proof. 


5. Whether the acts, conduct and representations of the Monarch 
Construction Corporation in these proceedings are duplicitous, male 


| 
fides, in conflicting interests, ultra vires of its corporate charter 


| 
and in violation of the Constitution and laws of the United States. 


6. Whether the above acts and representations of the Monarch 


Construction Corporation are not in fact and in law the acts and 
representations of Nathan H. Cohen. 

7. Whether the acts of the Trustee, Earl M. Lapin, in his 
alliance with the Monarch Construction Corporation and Nathan H. 
Cohen are duplicitous, having conflict of interests, violating 
fiduciary relations, and imposing usurious charges without a license 


constitute a trusteeship ex maleficio. 


JURISDICTIONAL STATEMENT 

This case is here pursuant to 28 - 1291 U. S. Code, on appeal 
from a final decision of the District Court below. That Court acquired 
jurisdiction under the provisions of ll - 306 D. C. Code, regulating 
law and equity suits, and also pursuant to 12 - 1702, et seq., of the 
National Housing Act governing obtaining FHA Insured loars for Home 
Improvements . 

This is an in rem action involving foreclosure of Deeds of Trust 
and Title to real estate. The Res is in the District of Columbia and 
Plaintiff is a resident therein. All Defendants, except the Union 


Trust Company, are nonresidents. 


STATEMENT OF THE CASE 

Plaintiff's case is based on the fraudulent representations made 
to her by the Monarch Construction Corporation by its employees, agents 
and representatives, Nathan H. Cohen, Mervin Clark, Lyle von Wagner, 
Earl M. Lapin, and Robert Freed in selling to her the fieiican Towne 
House Front to be installed on her home and her two alley garages. 
The fraudulent representations are set forth in detail id the Amended 
Verified Complaint. They include the misrepresentations [that the con- 
struction contract called for a single indivisible contract, that 
payments were to be made from long-term FHA Insured loans obtained 
by Cohen and Lapin. Lapin became a Trustee in the Deed of Trust to 
secure the payments of the loass procured by him and Cone th. 


Plaintiff became unwittingly enmeshed in the American Towne House 


Front scheme on the night of April 23, 1964, when Monarch 's repre- 
sentatives--von Wagner and Freed--came to her home. It was then that 


she entered into an agreement for the conversion of her home into 


three apartments and the lengthening of her two garages at a cost of 
| 


$12,833.00. The payments for the construction contract were to be 
| 


made from FHA Title I and Title II loans. They were to be consolidated 
into a single long-term Title II loan, payable in monthly payments of 
$0.00. | 

On the following afternoon she received a surprise visit from 


tne same von Wagner and Freed. They were accompanied by two persons 
| 


who were represented to be architects, who proceeded to make the 
| 
| 
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measurements for the plans and specifications for the construction 
contemplated by the contract. She was then pressured into signing 
an agreement for the installation of the American Towe House Front 
on her tapestry brick home. It was represented to her that this in- 
stallation was necessary so as to obtain the FHA Insured loans to 
pay for the construction agreed upon. 

Immediately thereafter a dispute arose with Cohen concerning 
the costs of the project with the American Towne House Front added 
and the change from a single indivisible contract into several 
divisible contracts. It was never understood by Plaintiff wnen and 
how the contracts were to be consolidated into a single indivisible 
long-term Title II contract in accordance with the repeated repre- 
sentations of Cohen to her. 

later she discovered that the contract for tne installation of 
the American Towne House Front was a forgery. A material part of 
the contract had been inked out. It was taken from Plaintiff's files 
and asported away. It later turned up in Cohen's possession when her 
deposition was taken. 

In July, 1964, she became embroiled with the Trustee Lapin, who 
procured a $9,500.00 loan for the installation of the American Towne 
House Front on her two alley garages. This scheme involved the re- 


financing of the mortgece or Deed of Trust on her home from 4-1/2 to 


6% interest charge and an additional usurious interest charge on the 


9,500.00 loan procured by the Trustee Lapin from Jefferson Federal 


Savings and Loan Association to pay for tne installation |of the 


American Towne House Front on the two alley garages. Plaintiff then 


| 
awakened to the fact that she was being defrauded. She thereupon 


repudiated and cancelled all contracts that Lapin had induced and 


procured. 


Plaintiff, at this stage, upon the advice and arrangements of her 


attorney, consulted with an outstanding member of the bax at considerable 


expense. She was unable to retain him because of the prohibitive costs 


involved. Her attorney advised her to refuse to compromise with fraud. 


It was then that she filed the instant suit herein. 


PARTIES WHOSE APPEARANCE 
NOT SHOWN IN THE RECORD 


| 

| 

i 

Bernard T. Levin, Esq., appeared at the hearing before the Pre- 
| 


trial Examiner in opposition to Plaintiff's Motion for Leave to Amend 

the Verified Complaint. It was in his office in the Landmark Building, 
| 

14th and H Streets, N. W., Plaintiff's deposition and ner attorney's 

deposition were taken. His appearance was noted in the dcbasaiient 


hearings in this case. Plaintiff has been unable to find in the 


NAMIC 
record an Entry of Appearance of Levin's in the case. 


The record shows Cohen and Monarch Construction Corporation have 


been put out of the business of obtaining FHA Insured loans for tne 


installation of his American Towne House Front, and that he is not now 
| 


the President of Moaarch Construction Corporation. 


Plaintiff is advised, informed and believes tnat Marvin Greenfield 


advanced vast sums of money to Cohen and Monarch, th@fne now owns what 


is left of Monarch, and that his attorney is said to be B. T. Levin, Esq. 


He is further advised, informed and believes that Greenfield accuses 
Cohen of squandering and dissipating the funds of the Monarch Construction 
Corporation, and that consequently there is a conflict of interest be- 


tween Cohen and Greenfield in what is left of Monarch. 


STATEMENT OF THE POINTS ON APPEAL 

1. That Monarch Construction Corporation and Cohen are in 
Pari Delicto in the failure to answer Interrogatories and make Dis- 
covery pursuant to FRCP Rules 33 and 37. 

2. That Plaintiff took proper action after warning of the 
application of Local Rule 13 to require Monarch Construction Corpora- 
tion to answer Interrogatories by an officer or agent of the Corporation. 

3- That under tne circumstances of this case the application of 
Local Rule 13 was harsh, unconstitutional, and in violation of the 
Federal Rules of Civil Procedure. 

&, That the Court's denial of Plaintiff's Motion ito Vacate the 
Dismissal of Plaintirl's suit constituted an unjust and unconstitu- 
tional denial of the relief to which she was entitled under Rule 
60(b)(1)(3}(4)(5) and (5). 

5. That the Court's refusal to extend the time of the Temporary 
Restraining Order against the Foreclosure Sale further complicated tne 


Pe 


rights of the litigants and purchasers of the property. | 

6. That neither the Clerk of the Court nor the Judge thereafter 
seemed to realize that their action in denying the wotiond for relief 
from Foreclosure Sale resulted in the property being Lis Pendens. 

7. Plaintiff's attorney's painful disability during the time of 
the Dismissal by the Clerk was given no consideration whatsoever. 

6. That Mrs. M. A. Haywood, who claimed to be the attorney for 
Monarch Corporation only, was in fact and in law the attorney for 


Nathan H. Cohen, Monarch Corporation acting ultra vires of its 


charter rignts. | 
| 
9. That Monarch Corporation and Nathan H. Cohen were in fact and 


in law the same entities, the acts of one were the acts of the other. 


It involved a defense of Cohen. 
| 


10. The same situation exists as to Earl M. Iapin, Trustee, the 


Empire Realty Service, Inc. and his attorneys. The acts of Earl M. 
| 


Lapin, Trustee, were unlawful in whatever capacity he acted and were 
| 
defended as such by his attorneys of record herein. 


ARGUMENTS 


Point 1. The combined action of the Clerk of the J. S. District 


| 
Court and the several courts below, resolved nothing other than a 


Lis Pendens action. 


Point 2. | Plaintiff's constitutional right to a Jury Trial, as 
declared by the 7th Amendment, shall be preserved inviolate to her. 
Rule 36, FRCP, was fiolated. 

Point 3. The Judgment of Dismissal of Plaintiff's suit amounted 
to the Entry of a Default Judgment against her. For food cause show 
it should have been set aside in accordance with Rule .0(b) and Rule 
55(¢), FRCP. 

Point 4. The arbitrary action by the courts below in dismissing 
Plaintiff's claim while calendaring Defendants' counterclaim for trial 
against her constituted discriminatory and confiscatory action against 
her, and a Denial of Due Process of Law in violation of the 5th Amendment 
of the U. S. Constitution. 

Point 5. | The action of the court below in permitting Monarch 
Corporation and its alter eso, Nathan H. Cohen, from escaping the 
consequences of violating Federal Rule 37, FRCP by deliberate failure 
and refusal to,make discovery pursuant to Rule 33, FRCP, was hisnly 


discriminatory and detrimental to the rights of Plaintirf. 


Point 6. Tne penalty imposed upon Plaintiff for failure to ve 


present for the taking of ner deposition violated every known rule of 
common and statutory law of knowledge and notice. 

Point 7. Monarch's attorney, while ostensibly limiting er 
representation to the Corporation only, was in fact and in lew 
defendins the ultra vires acts of Nathan H. Conen as a corporate 
officer. Sne was not oniy Monarch's attorney, but also its Recistered 


Agent. 


Point 5. Earl M. Lapin, Trustee's attorneys represhntea him as 
an individual, as Trustee, and as attorneys for the Empire Realty 
Service, Inc. They were also the Registered Agent for. che Corporation. 
These many representations constituted conflicting interests. Lapin 
himself? was not only a Trustee, but also closely associated with Cohen 
and Monarci: in promoting the American Towne House Front scheme and in 
obtaining loans for tnat purpose. | 

Point S. Plaintiff's pleadings are under oath, subjecting her to 
tie penalties of perjury and false swearing, and her ecieenay to sub- 
ornation of perjury. Defendants’ pleadings are not under oati and 
are mere denials. | 


Point 10. For points and authorities, citations of law, and other 


| 
evidentiary authorities, Plaintiff refers to the citations thereof in 


the pleadings filed by her in the court below. 


Point 11. Plaintiff's motion filed in the court velow For the 
Removal of the Trustee for good cause shown, was returned to her by 
tne Clerk of tne Court, was repugnant and is violation of Local Rule 13. 
Said Rule was wrongfully applied in violation of Due Process of Law. 
Point 12. The District Court's refusal to permit Plaintise to 
proceed against Nathan H. Cohen as a nonresident by Publication sub- 


stituted for Personal Service, the Order of Publication being attached 


| 
for the Judge's signature thereto (Judge McGarraghy), violated Due 


Process of Law. 


CONCLUSION 
WHEREFORE, Plaintiff maintains that the Dismissal of her suit 
is an abuse of judicial discretion, a denial o* Due Process of Law, 
and her constitutional right to a jury trial. 
THEREFORE, Appellant respectfully prays for a reversal of the 


Final Judgment against her, with costs. 


Respectfully eee. 


L. J. H. Herwig 

13 - 7tn Street, N. E. 
Wasnington, D. C. 20002 
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